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b. Capacity added during current taxable year

(Y's 3 busesx50 Seats) ......c.cccoevrveirererennne 150
c. Total operating capacity for that year ............ 850

3. Increase in operating capacity for taxable year
ending 6/30/81 (line 2c—line 1C) .....cceovvvveverereens (50)

As determined for Y’s taxable year ending
6/30/81 the group experienced a decrease in
operating capacity. Thus, no energy credit is
available for the buses Y placed in service in
its taxable year ending 6/30/81.

(11) Section 381(a) transactions. (i) In
the case of a transaction described in
section 381(a), the operating capacity
of each transferor or distributor cor-
poration, determined as of the date of
distribution or transfer (within the
meaning of §1.381(b)-1(b)), shall reduce
the operating capacity of the acquiring
corporation (determined without this
paragraph (q)(11)) for its first taxable
year ending on or after that date for
purposes of determining the acquiring
corporation’s energy credit for that
year. This paragraph (q)(11) shall not
apply to any case to which paragraph
(q)(10) of this section (dealing with re-
lated taxpayers) applies.

(ii) The following example illustrates
this paragraph (q)(11):

Example. X and Y are unrelated corpora-
tions which use the calendar year. For 1981,
each has an operating capacity of 250 seats (b
busesxb0 seats). X merges into Y on January
1, 1982. On May 1, 1982, Y retires and sells two
buses and acquires four 50-seat qualifying
buses at a cost of $40,000 each. All buses
owned by Y on December 31, 1982, are in-
cluded in operating capacity. Y makes the
following calculations to determine the en-
ergy credit earned in taxable year 1982.

1. Y’s 1981 operating capacity determined as of 12/
BL/BL it . 250
2.1982 operating capacity determined as of 12/31/
82 without this paragraph (q)(11):
a. X's 5 buses plus Y’s 5 1981 buses less 2 re-

tired buses (8 busesx50 seats) . 400

b. 1982 added capacity (4 busesx50 seats) ...... 200

C. Total oo 600

3. Operating capacity of transferor (X) on 1/1/82 ..... 250

4. Y’s 1982 operating capacity (line 2c—line 3) ....... 350
5. 1982 increase in operating capacity (line 4—line

1) oo 100

6. Fraction in paragraph (q)(9)(iii) of this sectiol

(line 5+ N 2D) ..ocvveviiiieceecee e Y2
7. Energy credit earned in 1982

($40,000%%2x10%%4 DUSES) ....oovvevereviiererireerennenas $8,000
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(Secs. 7805 (68A Stat. 917, 26 U.S.C. 7805) and
38 (b) (76 Stat. 962, 26 U.S.C. 38) of the Inter-
nal Revenue Code of 1954; secs. 38(b) (76 Stat.
963, 26 U.S.C. 38(b)), 48(1)(16) (94 Stat. 264, 26
U.S.C. 48(1)(16)), and 7805 (68A Stat. 917, 26
U.S.C. 7805))

[T.D. 7291, 46 FR 7291, Jan. 23, 1981, as amend-
ed by T.D. 7982, 49 FR 39542, Oct. 9, 1984; 49
FR 41246, Oct. 22, 1984; T.D. 8014, 50 FR 11853,
Mar. 26, 1985; T.D. 8147, 52 FR 27337, July 21,
1987]

§1.48-10 Single purpose agricultural
or horticultural structures.

(a) In general—(1) Scope. Under sec-
tion 48(a)(1)(D), ‘‘section 38 property’”’
includes single purpose agricultural
and horticultural structures, as defined
in section 48 (p) and paragraphs (b) and
(c) of this section. These structures are
subject to a special rule for recapture
of the credit. See paragraph (g) of this
section. For the relation of this section
to section 48(a)(1)(B) (other tangible
property) and to sections 1245 and 1250
(depreciation recapture), see paragraph
(h) of this section.

(2) Effective date. The provisions of
section 48(a)(1)(D) and this section
apply to open taxable years ending
after August 15, 1971.

(b) Definition of single purpose agricul-
tural structure—(1) In general. Under
section 48(p)(2), a single purpose agri-
cultural structure is any structure or
enclosure that meets all of the fol-
lowing requirements:

(i) It is specifically designed and con-
structed for permissible purposes (as
defined in paragraph (b)(2) of this sec-
tion). See paragraph (d) of this section
for the rule regarding ‘‘specifically de-
signed and constructed”.

(ii) It is specifically used exclusively
for those permissible purposes. See
paragraph (e) of this section for the
rules regarding ‘‘specifically used”.

(iii) It houses equipment necessary to
house, raise, and feed livestock and
their produce. See paragraphs (b)(3)
and (4) of this section.

(2) Permissible purposes. The following
are the only permissible purposes for a
single purpose agricultural structure:

(i) Housing, raising, and feeding a
particular type of livestock and, at the
taxpayer’s option, its produce. The
term ‘‘housing, raising, and feeding”’
includes the full range of livestock
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breeding and raising activities, includ-
ing ancillary post-production activities
(as defined in paragraph (f) of this sec-
tion). Thus, for example, use of a struc-
ture for breeding livestock, or for pro-
ducing eggs or livestock, is permitted.
The structure may also be used for
storing feed or machinery, but more
than strictly incidental use for these
purposes will disqualify the structure.
See paragraph (e)(1) of this section. For
the special rule concerning the permis-
sible purposes for a milking parlor, see
paragraph (b)(2)(iii) of this section.

(ii) Housing required equipment (in-
cluding any replacements) as defined in
paragraph (b)(4) of this section.

(iii) If the structure is a dairy facil-
ity, it will qualify if it is used for: (A)
activities consisting of the production
of milk or of the production of milk
and the housing, raising, or feeding
dairy cattle, and (B) housing equip-
ment (including any replacements)
necessary for these activities. The
term ‘‘housing, raising, or feeding’’ in-
cludes the full range of dairy cattle
breeding and raising activities includ-
ing ancillary post-production activities
(as defined in paragraph (f) of this sec-
tion). The structure may also be used
for storing feed or machinery, but,
more than incidental use for these pur-
poses will disqualify the structure. See
paragraph (e)(1) of this section.

(38) Livestock; particular type of live-
stock—(i) Livestock. Livestock quali-
fying as ‘‘section 38 property’ under
§1.48-1(1) constitutes livestock for pur-
poses of this section. Thus, for exam-
ple, horses are not livestock for pur-
poses of this section since they do not
qualify as ‘‘section 38 property’ under
§1.48-1(1). Under section 48(p)(6) poultry
constitutes livestock for purposes of
section 48(a)(1)(D). The term ‘‘live-
stock’ includes the offspring of live-
stock. ‘“‘Livestock’” is distinguished
from the produce of livestock, such as
milk and eggs held for sale. For pur-
poses of this section, eggs held for
hatching and newborn livestock are
considered livestock. A structure used
solely to house produce of livestock or
equipment necessary to house produce
of livestock will not qualify as a single
purpose agricultural structure. Thus,
for example, a dairy facility used sole-
ly for storing milk will not qualify.
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(ii) Particular type of Ilivestock. A
structure qualifies as a single purpose
agricultural structure only if it is spe-
cifically designed, constructed, and
used exclusively for permissible pur-
poses with respect to one particular
type of livestock. For purposes of this
section, each species is a different type
except that all species of poultry are
considered to be of a single type. Thus,
for example, a structure specifically
designed and constructed as a single
purpose hog-raising facility will not
qualify if it is used to raise dairy cows,
but a structure specifically designed,
constructed, and used to raise poultry
may house, raise, and feed both chick-
ens and turkeys.

(4) Required equipment rule. (i) A sin-
gle purpose agricultural structure
must also house equipment necessary
to house, raise, and feed the livestock
(“‘required equipment’’). Required
equipment must be an integral part of
the structure, and includes, but is not
limited to, equipment necessary to
contain the livestock, to provide them
with water or feed, and to control the
temperature, lighting, and humidity of
the interior of the structure. For pur-
poses of this section, equipment is an
integral part of the structure if it is
physically attached to or a part of the
structure. The useful life of the struc-
ture, however, need not be contempora-
neous with the life of the equipment it
houses. A structure without required
equipment is not a single purpose agri-
cultural structure.

(ii) A single purpose agricultural
structure may, but is not required to,
house equipment (for example, loading
chutes) necessary to the conduct of an-
cillary post-production activities as de-
fined in paragraph (f) of this section.

(6) Livestock structure. In section
48(p)(2), the terms ‘‘single purpose live-
stock structure’” and ‘‘single purpose
agricultural structure’” are inter-
changeable.

(c) Definition of single purpose horti-
cultural structure—(1) In general. Under
section 48(p)(3), a single purpose horti-
cultural structure is any structure that
meets both of the following require-
ments:

(i) It is a greenhouse or other struc-
ture specifically designed and con-
structed for permissible purposes (as
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defined in paragraph (c)(2) of this sec-
tion). See paragraph (d) of this section
for the rule regarding ‘‘specifically de-
signed and constructed.”

(ii) It is specifically used exclusively
for those permissible purposes. See
paragraph (e) of this section for the
rules regarding ‘‘specifically used.”

(2) Permissible purposes. The following
are the only permissible purposes for a
single purpose horticultural structure:

(i) The commercial production of
plants (including plant products such
as flowers, vegetables, or fruit) in a
greenhouse.

(ii) The commercial production of
mushrooms.

(iii) A single purpose horticultural
structure also may, but is not required
to, house equipment necessary to carry
out these permissible purposes listed in
paragraphs (¢)(2) (i) and (ii) of this sec-
tion.

(3) Ancillary post-production activities.
The terms ‘‘commercial production of
plants’ and ‘‘commercial production of
mushrooms” include ancillary post-
production activities (as defined in
paragraph (f) of this section).

(d) Specifically designed and con-
structed. A structure is specifically de-
signed and constructed if it is not eco-
nomic to design and construct the
structure for the intended qualifying
purpose and then use the structure for
a different purpose. For example, if a
hog raising structure is designed and
constructed in accordance with a
standard set of plans for such a struc-
ture provided by the Department of Ag-
riculture, it would not be economic to
use the structure for purposes other
than hog raising.

(e) Specifically used. There are two as-
pects of the specific use requirement—
exclusive use and actual use.

(1) Exclusive use. (i) A structure quali-
fies as a single purpose agricultural or
horticultural structure only if it is
used exclusively for the permitted pur-
poses by reason of which it qualified
for the credit. Thus—

(A) The structure may not be used
for any nonpermissible purposes (for
example, processing, marketing, or
more than incidental use for storing
feed or equipment) and
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(B) It may not be put to any use
other than the specific use by reason of
which it qualifies for the credit.

(ii) For purposes of this section, the
term ‘‘incidental use’” means a use
which is both related and subordinate
to the qualifying purpose. Thus, for ex-
ample, if feed is stored in an agricul-
tural structure which will be used for
raising hogs, the feed must be used
only for the hogs in order to be related
to the qualifying purpose. In deter-
mining whether use of the structure for
feed storage is subordinate to the
qualifying purpose, all of the facts and
circumstances must be considered, in-
cluding, with respect to feed storage,
the following:

(A) Type of animal involved;

(B) Number of, and consumption rate
for, each animal;

(C) Climate of area;

(D) Total volume of storage area; and

(E) Percentage of structure’s total
volume devoted to storage.

(iii) It will be presumed that the stor-
age function is not subordinate to the
qualifying purpose of the structure if
more than one-third of the structure’s
total usable volume is devoted to stor-
age. This presumption may be rebutted
with clear and convincing evidence.

(iv) A structure may fail the exclu-
sive use test if either of the require-
ments of paragraph (e)(1)(i) of this sec-
tion is not met. Thus, for example, a
horticultural structure that contains
an area for processing plants or plant
products will fail the exclusive use test
because there is a nonpermissible use.
An agricultural structure that is used
to house more than one particular type
of livestock fails the exclusive use test
for the same reason. A change in the
use of an agricultural structure from
one species of livestock to another will
cause the structure to fail the exclu-
sive use test when the change occurs.
Thus, for example, a hog-raising facil-
ity which qualified for the credit when
it was placed in service cannot later be
modified and used for producing broiler
chickens even if the structure would
have qualified for the credit if it had
been originally designed, constructed,
and used exclusively for producing
broiler chickens.

(2) Actual use. (i) A single purpose ag-
ricultural or horticultural structure
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also must actually be used for the per-
missible purpose by reason of which it
qualifies for the credit. ‘‘Actual use”
means ‘‘placed in service” (as defined
in §1.46-3(d)). Mere vacancy, on a tem-
porary basis, will not disqualify the
structure. Thus, for example, a struc-
ture that is designed and constructed
as a hog-raising structure will not
qualify if it is never placed in service
for raising hogs. However, a turkey-
raising facility will not be disqualified
if the turkeys are all sent to a packing
plant in November and the structure
remains vacant until the next spring
when newly hatched turkeys are placed
in the structure to be raised.

(ii) For purposes of this section, ‘“‘va-
cancy on a temporary basis’ includes
temporary vacancy caused by market
fluctuations or other economic consid-
erations and vacancy on a seasonal
basis.

(f) Work space; ancillary post-produc-
tion activities—(1) Permissible work space.
Under section 48(p)(4), a single purpose
agricultural or horticultural structure
may contain work space only if it is
used for—

(i) Stocking, caring for, or collecting
livestock, plants, or mushrooms,

(ii) Maintenance of the structure, or

(iii) Maintenance or replacement of
the equipment or stock enclosed by or
contained in the structure. Thus, for
example, an eligible structure may not
contain space devoted to processing or
marketing or other mnonpermissible
purposes.

(2) Ancillary post-production activities.
The term ‘‘stocking, caring for, or col-
lecting’’ the livestock, plants, or mush-
rooms includes ancillary post-produc-
tion activities. These activities, there-
fore, constitute permissible purposes
when carried on in conjunction with
other permissible purposes, and a
qualifying structure may contain work
space devoted to such activities. Ancil-
lary post-production activities include
gathering, sorting, and loading live-
stock, plants, and mushrooms and
packing unprocessed plants, mush-
rooms, and the live offspring and un-
processed produce of the livestock. An-
cillary post-production activities do
not include processing activities, such
as slaughtering or packing meat, nor
do they include marketing activities.
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(g) Special rule for recapture under sec-
tion 47. Under section 48(p)(5), if a
structure which qualifies for the credit
under this section becomes ineligible
because it ceases to be held for the spe-
cific use by reason of which it qualified
(or it is used for other than that quali-
fying use) before the end of the applica-
ble estimated useful life or period spec-
ified in section 47(a), then the invest-
ment credit previously allowed with re-
spect to the structure may be partially
or entirely recaptured under section 47.
Unlike other property to which section
47 applies, single purpose structures
may not be converted from one permis-
sible use to another without recapture.
See subparagraph (e)(2) of this section.

(h) Relationship to other sections—(1)
Relation to section 48(a)(1)(B). All struc-
tures satisfying the requirements of
section 48(a)(1)(B) and (a)(1)(D) will be
considered to qualify under either pro-
vision.

(2) Relationship to sections 1245 and
1250. For purposes of depreciation re-
capture, property to which section
48(a)(1)(D) applies is section 1245 prop-
erty, except that property placed in
service prior to January 1, 1981, may,
at the option of the taxpayer, be treat-
ed as section 1250 property if deprecia-
tion deductions allowed were not under
one of the methods authorized only for
section 1245 property.

(i) [Reserved]

(j) Examples. The provisions of this
section may be illustrated by the fol-
lowing examples:

Example 1. A constructs a rectangular
structure for use as an egg-producing facil-
ity. The structure has no windows. The walls
and roof are made of corrugated steel and
there is a door which is 4 feet wide and 8 feet
tall at each end of the structure. At the end
of each wall are louvered openings approxi-
mately 4 feet high and 8 feet long. These
openings house thermostatically controlled
fans. In the center of the walls are manually
operated fresh-air openings. Corrugated steel
“‘curtains’ hang from the top of the openings
so that the openings can be completely
closed in cold weather, but the curtains can
be propped open to admit fresh air. The
building is well insulated. A has reinforced
the roof with extra trusses and rafters and
reinforced the building with extra wall studs.
Two rows of cages are suspended from the
rafters by thin steel girders and wires. The
floor of the structure is a sloping concrete
slab pierced with long troughs which run the
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length of the structure beneath the cages.
The troughs are used for collection and dis-
posal of chicken wastes. When this structure
is placed in service it will qualify for an in-
vestment credit under this section.

Example 2. B constructs a greenhouse for
the commercial production of plants. The
greenhouse is a rectangular structure with
translucent fiberglass walls and roof. The
structure is equipped with an automatic
temperature and humidity control system.
Pipes were installed to carry water and lig-
uid fertilizer to the plants and to release
minute amounts of carbon dioxide into the
air. When the structure was originally placed
in service B used the entire structure for
growing flowers commercially. In September
1978, B began to use the structure for grow-
ing tomatoes. Because of the success of the
venture, in January 1979, B began to use the
entire structure for growing tomatoes. In
February 1980, B set up a small counter with
a cash register at one end of the structure so
that workers could sell tomatoes to cus-
tomers at the greenhouse. Until February
1980, the structure would qualify for the
credit under this section. The change in use
from growing flowers to growing tomatoes
will not affect the eligibility of the struc-
ture. Once the cash register is installed,
however, the structure fails to meet both the
exclusive use test of paragraph (e)(1) of this
section and the work space rule of paragraph
(f) of this section since a single purpose
structure may not be used for marketing ac-
tivities.

Example 3. C purchases a prefabricated
structure and makes modifications so that
the structure will meet C’s requirements. C
adds gates and constructs a partition which
divides the structure into two parts. One
part of the structure constitutes less than
one-third of the total usable volume of the
structure and is used to house feeder cattle
while they are fed with hay. This part of the
structure has a sloping concrete floor. The
other part of the structure constitutes more
than two-thirds of the total usable volume of
the structure and is used to store the hay
used to feed the cattle. This structure will
not qualify for the credit since it fails the re-
quired equipment test. The structure does
not contain equipment which is an integral
part of the structure. This structure also
fails the ‘‘specifically designed and con-
structed”’ test of paragraph (d) of this sec-
tion since it would be economic to use the
structure for purposes other than housing,
raising, and feeding cattle (such as a general
purpose barn, for example). Finally, the
structure fails the incidental use test of
paragraph (e) of this section because the
storage function is presumptively not subor-
dinate to the qualifying purpose since more
than two-thirds of the structure’s total usa-
ble volume is devoted to storage and none of
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the facts will serve to rebut the presump-
tion.

(Secs. 7805 (68A Stat. 917, 26 U.S.C. 7805) and
38 (b) (76 Stat. 926, 26 U.S.C. 38))

[T.D. 7900, 48 FR 32768, July 19, 1983; 48 FR
36448, Aug. 11, 1983]

§1.48-11 Qualified rehabilitated build-
ing; expenditures incurred before
January 1, 1982.

(a) In general. Under section
48(a)(1)(E), that portion of the basis of
a qualified rehabilitated building
which is attributable to qualified reha-
bilitation expenditures qualifies as sec-
tion 38 property. In general, property
which is treated as section 38 property
by reason of section 48(a)(1)(E) is treat-
ed as new section 38 property and
therefore is not subject to the used
property limitation. See §1.48-2(d).
Section 48(g)(1) and paragraph (b) of
this section define the term ‘‘qualified
rehabilitated building”’. Section
48(2)(2) and paragraph (c) of this sec-
tion define the term ‘‘qualified reha-
bilitation expenditure’’. Paragraph (d)
of this section provides guidance for
coordination of these provisions with
other sections of the Code.

(b) Definition of qualified rehabilitated

building—(1) In general. The term
“‘qualified rehabilitated building”’
means any building and its structural
components—

(i) Which has been rehabilitated
(within the meaning of paragraph (b)(3)
of this section),

(ii) Which was placed in service
(within the meaning of §1.46-3(d)) by
any person at any time before the be-
ginning of the rehabilitation,

(iii) 75 percent or more of the exist-
ing external walls of which are re-
tained in place as external walls (with-
in the meaning of paragraph (b)(4) of
this section) in the rehabilitation proc-
ess, and

(iv) Which meets the twenty-year re-

quirement in paragraph (b)(2) of this
section.
In addition, a major portion of a build-
ing may be treated as a separate build-
ing for purposes of this paragraph if
the requirements of paragraph (b)(5) of
this section are met.

(2) Twenty-year requirement—@{i) In
general. A building is considered a
qualified rehabilitated building only if

350



